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low of the Boc-iifc Decision of Ilio Supremo Court in This Case.

[Importiint to Banks Lending Money on Ware-house Receipts,
and to Employes of Mining and Manufacturing Com¬

panies and persons Furnishing Supplies to Thorn.

ÍRRECTNESS OF COURT'S DECISION QUESTIONED

DY Mil. JACKSON GUY.

alimtor of The Tlmes-DIspatch:
Sir,.This case, decided hy the Supremo

Court of Appeals Juno 11, 1908,V_ Is one of
Interest by ronson of Its bearing upon tho
¦latulo creating labor and supply lions, and
the statuto concerning warehouse rocelpts.
This Interest has probably been height¬
ened with the public by the highly com¬

mendatory editorial notice of the. case In

the Juno number of the Virginia Law

Register, ln which the case Is reported,
and whore It Is characterized by tho ed¬

itor as being a case of "extreme import¬
ance," and by the publication In your

paper by 'Mr. William L. Roynll of sev¬

eral' notices of the case, proclaiming tho
decision as one of the mojit Important
rendered In recent years, and as one

«?rortli millions of dollars to industrial
enterprises.
Under these circumstances. 1 npproach

the task of submitting a review of the

grounds upon which tho court rests Its
* decision, and of making some suggestions

^???> '.j the correctness of that decision
flv/lth misgivings, having been the com-

^Bnissloner or the court, whose decree con-

^Vflrmlng my report, was reversed. Tho np-
¦ peni presented several controversies, but
? the 'ending one was a conflict between
? aWpply claimants and warehouse receipt
I claimants. And as to this the facts were
! these:

THE FACTS OF THE CASE,.
The Gallego Mills Company, à corpora¬

tion conducting a flour mill business, In
order to Increase its facilities for credit
established within the mill what It styled
Ita "warehouse," and upon the Hour de¬
posited there, whether ground or hought
by lt, filled out warehouse receipts and
took them to bank and pledged them for
loans. In this process It became Indebted
to the Union Bank of Richmond, and to
the Savings Bank ot Richmond In the
aggregate sum of about ?,???. Tho ap¬
pellants, who had furnished flour bags to

the mills, claimed a Hen therefor under
the statute, and the «.uestlon arose wheth¬
er they, by virtue of the supply lien
statute, were entitled to the proceeds of
sale of the flour (amounting to about
12,900 as sold by the receiver of the court)
or tho banks, by virtue of the warehouse
receipts pleged to them as above, the
ccmmlsloner and the Chancery Court con-

firming his report, holding that MlUhlser
& Company were entitled to priority,
whllo the Court of Appeals reverses that
decision, and holds that the banks are en¬

titled to the flour.
THE COURT'S MISTAKE.

Tho court places Its decision upon the
ground that the banks were purchases
for value, without notice, and that lt was

not a conflict between Honors, but be¬
tween a purchaser, on the one hand, and
a llenor on tho other.
It Is In this particular that with great

diffidence, I venture the opinion that the
court has maelo a mistake. Their lan¬
guage (page 168) Is:
"It will not bo contended that the reg¬

istry laws of tho State have any appli¬
cation to a sale and delivery of personal
property, and tho question of 'priority'
can, oui, ·-, .iè IjCtwecn claimants as¬

serting a Hen upon tho property of their
debtor.
"It Is not a lien that the appellees are

asserting upon tho flour and wheat ln
question, but the legal title, the right of
property made complete by possession
and for value In due course of trade."
With entire respect for the court. I

«hall undertake to show that lt was liens,
and only Hens, which the banks (tho ap¬
pellees) were asserting upon the flour.
On page 161 of tho opinion, the court

gives a copy of tho warehouse receipt
Issued by the mills to the Union Bank,
the same reading as follows:

"The Gallago Mills Company,
"Richmond. Va.''

"No. *112. Warehouse Receipt.
"We have this day received ln store for

and on account of Union Bank, Richmond,
Va., ono hundred (100)-.(patent marked

(' 21,339) barrels flour, to be held subject to
the order of said bank, and to^bo delivered

I only on the surrender of this receipt.
I "THE GALLEGO MILLS CO.,

"C. L. TODD, President.
"H. D. Rlddlck, Shipping Clerk Grain

} "Receiver."
The court does not give a copy of the

note, which pledged tho warehouse re¬

ceipt A copy of the note given 'by the
mills to tho Savings Bank of Richmond Is
In the record, which was beforo the Court
of Appeals, and Is as follows (page G2
Sup. Ree):
"$76.00. "Richmond, Va.. Fob. 4, 1807.
"Fifteen days after date wo promise to

pay to ourselves or order, without offset,
at the Savings Bank of Illchmond, at
Richmond, Va., for valuo received, having
deposited as collateral socurlty for the
payment of this and any other liability
to the holder Thereof, the following prop¬
erty, with authority to sell, use, transfer
or hypothecate said collaterals, or any
that may be substituted thereof, or added
thereto, for which purpose hereby con¬
stitute and nppolnt tho cashier of the
Pavings Bank of Richmond true and law¬
ful attornoy:
"Warehouse receipt, No. 416, for one

hundred (100) barrels flour mkd, "O,"
with the further right to call for addi¬
tional security, In case there should be
a declino in the markot value thereof,
and on failure to respond, said obligation
shall be deemed to hd due nnd payable

\ without demand or notice, with full
power and authority to the aforesaid at¬
torney to sell, transfer, assign and de¬
liver the above mentioned socurlty, or any
part thereof, or any substituto thereof,
or any additions thereto, at publlo or pri¬
vate sale, at the option of the said holder
or his assigns, on the non-pertormnuco of
this promise, or the non-payment of any
of the liabilities above referred to, at nny
time or times thereafter, without demand,
advertisement or notice, The maker and
endorser of this note hereby waives any
benefit of exemption under homestead or
bankrupt laws as to this debt,

"THE GALLEGO iu-LIaS CO,,
"By C. L. Todd, ?t.

«THE GALLEGO MILLS CO.,
"By W. R, Todd, Act. Sec. & Treas."
(It should be explained that tho note

end warehouse receipt given hy the mills
to the Union Bank and those given by
the milla to the Savings Bank are ex¬

actly alike, both being written on printed
forme, where amounts and names were
filled In to suit the caso.)
Tho statement by the oourt, as above

quoted, that It was a sale and not a lion
that appellees were asserting, was, of
course, a conclusion arrived at by them.
The facts of tho case simply wero that
the mills gave tho banks warehouse re¬
ceipts for the flour as collateral security
for loans; and that the court construed
the position occupied by the hanks, as
tfcat eof "purchasers," stating, with repe-

tit ion. that tho bnnks held the tltlo to
and possession of the flour.

I say, gran tod that the banks did have
title to and a right to the possession
. 9 V. L. R. 144.

of the flour, such a position did not «s-
tientlally constitute them purchasers.
Thqy could not be purchasers by law
when the contract mado them pledgees.
Modus et e°nventlo vlncunt legom.
Suppose posnesslon of the flour had

been delivered to tho banks and (a) a

conditional sale made of It or (b) a

mortgage, or (c) a deed of trust; In
each of theso Instances the bnnks woiild
hnve had "tho legal title and the r"**!
FCRslon," and yet their right would only
have been a lien for the loan, over which
the priority conferred hy the supply-llcn
statuto would clearly have prevailed.
And It Is dllllcult to see how the secur¬

ing of Its loan through means of a

pledged, negotiable warehouse-receipt
¦.liould have entitled the banks to nn

anvaritago such as Is given thom by this
decision.
As I look upon the negotiability of tho

receipt, the warehouse maii~br any one

claiming by. through or under him,
would bo estopped to get tip an equity
br make any defense which would
disturb an assignee of the banks
In hie claim upon the iflour, but
notice of its being a. pledge.
With a clear conception as to this

position of the banks, let us see what
the Legislature ha« done. With It, a la¬
horer and a man who furnishes supplies
to a manufacturing company seem to
have obtained a«- much, If not greater,
fnvor than the holders of negotiable se¬

curities, for It «ays. Code 1887, section
aiPTa, ns amended. Acts 1891-'2, page 862:
THE STATUTE AND ITS HISTORY.
"All clerks, mechanics and laborers who

furnish their services or labor to any
mining or manufacturing company · · ·

¦¦hall have a prior Hen on tho franchisee,
gross earnings and on all tho real and
personal property of said company. * · ·

and no mortgage, deed of trust, salo,
hypothecation or conveyance, executed
since the 21st day of March. 1877" (the
«1-ite of passage of the original art) "ehall
defeat or take precedence over said Hen;
and all persons furnishing supplies to
a mining or manufacturing company,
necessary to the operation of the same,
shall have a prior lien upon tho personal
property of such company, other than
that forming part of Its plant. · · · and
a?e? all the estate, real and penional, of
such company, which said last lien, how¬
ever, upon all such real and personal
estate, shall be subject and Inferior to
any lien by deed of trust, mortgage, hy¬
pothecation, sale or conveyance, made or
executed nnd duly admitted to record,
prior to tho date at which said supplies
are furnished."
The history of this loglnlntlon Is famil¬

iar. It Is but a legislative echo of tho
judióla] utterance that found Its first
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Imprint In Fosillek'vs. Schall, when years
ngo, about tho time of tlie passage· of our
ptntute, tho Supremo Court eif the United
States proclaimed thnt ? transportation
company should, In enne of Its Insolvency,
first pay Its employes and persons who
furnished It with supplies necensary to
Its operation, what It owed to them
before It paid anything to Its mortgHB;e
creditors. Our Legislature, believing In
the wisdom of this "equitable" rule of
Jurl.'iprudence, took up the subject »nil
enacted It Into a "law," nnd extended
the principio from transportation to min¬
ing nnd manufacturing companies.
Whether tho policy of tho legislation
was a mistaken one or not.nnd I Judgo
our court must havo considered it a mis¬
take.it certainly had most rcspfctntilo
parentage, and, I submit, la founded In
? ? much rei son nnd public need as tho
Hems and preferences given to mechanics,
hotel keepers and others.
THE LANGUAGE OF THE STATUTE
DISCUSSED.-HYPOTHECATIONS.
But, to return to the discussion: It Is

soon In the statute Just quoted that la¬
borers and supply-men are given a Hon
that Is prior to Hens eroated by mortgage,
deed of trust, sale, hypothecation or con¬
veyance. Now, while it Is true that the
legislative draughtsman did not put down
In his category, eo nomine, every con¬

ceivable Hen, nnd actually did omit to
mention the lien of a party holding a

pledge or collateral, yet I think lt Is hut
fair to Infer from the comprehensive
language used that, If not expressly em¬
braced In the word hypothecation, lt was

Intended that pledges and collateral
should be covered by tho other words
used. Hypothecation, In tho strict sense
of the Rpnrnn law, Is said to be a pledgo
without possession by the pledgee; but,

to mo In the connection used
In thè statute, It wns Intended to be un¬
ii *>.nstood In Its popular sonso where
pledges of personal property and the
giving of bonds and stocks as collateral
security arc commonly spoken of as

hypothecations of them. Tho court, · In
Its opinion (page ?G?), traces the origin
of chapter 62 of the Code (section 171)1
and seq.), concerning warehouso receipts,
to the act of April 1.6th, 187*1, the tltlo
of which It says Is, "An act to prescribe
how hypothecation of products and com¬

modities shall bo made, and to prohibit
the hypothecation of consignments except
on conditions." Thoro, evidently, the
word was used in a broad sense, em¬

bracing pledges and other such negotia¬
tions, and was Intended to cover Just
such a thing as was done In this case,
viz: the pledging of receipts with banks
as collateral security for loans: and it
Is to bo presumed that the Legislature In
1R77. three years thereafter, when It
created a preference In laborers and sup¬
ply-men over liens by "hypothecation."
had the hypothecation of warehouse ré¬
cents dlr-relv (n mfpd.i
THE LEGISLATURE OR THE COM¬

MON LAW.
Assuming, then, that the Legislature,

In the act quoted, Intended to give ?
laborer or a supply man a preference,
by vlrtuo of his Hen, over the Hen which*
a man who held a pledge or a collateral
had, does not this case present squarely
this Issue: Whether or not the Legisla¬
ture had the power to say that MIlIhLier
should have tho flour as against th«
common law, which, as Interpreted, by
our Court of Appeals, would stfy^t^at
the banks should have the flour be.atf-e
the warehouse receipts were, negotiable
Can tho Legislature amend tho com¬
mon law»
Many cases are cited by the court, hu'

other than Lickbarrow vs. Mason, tne
caso they rely upon most, seoms to br
GlDson vs. Stevens, 8 How. 384, where
warehouse documents were taken and ne¬

gotiated for advances made on the goods
and then an attachement, ln a suit on a

claim against the original owners, was
levied on the goods; the court sustaining
the claim of the holders of the ware¬

house documents as against the attacn-
ìng creditors. But la not that a long way
from the case of a creditor who is given
by statute a prior lien on thoso goods?
The attaching creditor, unlike the sup¬
ply Hen creditor, had no priority, and
It was a case In which plainly the maxim

qui prior ln temporo potlor ln Juro should
prevail.
ANOTHER DIFFICULT-· WHICH THE
COURT MEETS AND OVERCOMES.
But the court ln order to make this

decision had not only to declare that the
holder of an hypothecated warehouse
receipt, who had himself taken lt from
ths warehouse man, to secure a loan
which the holder had made upon It,
wan a purchaser for value and without
notice, but lt had to do more: The
warehouse man (the Gallogo Mills Com¬
pany) was, as the court admits, not
licensed as such, and had not complied
with other requisites of the statuto on

warehouse receipts (Codfä 1887, chapter
82, sec. 1791 and seq.), so the court there¬
upon construes that this statuto did not
abrogate, but was only declaratory, of
'the common law; and reaches the conclu¬
sion that although there has been no

pretension« to compliance with this
statute, the warehouso receipts In this
caso are good at common law by which
they are negotiable; that the statute hav¬
ing failed to repeal tho common law,
did not affect the negotiability which thoy
possessed at common law.

A CURIOUS RESULT.
Now, howsoever this may be, and I

hope I may be pardoned for doubting ite
correctnessr.for the very act of April 16,
1874, which the court says was tho pro¬
totype of chapter 82, seems to be Intend¬
ed to be all-comprehensi.ve, and exprcsgjy
to have defined which warehouse receipts
were to ne negotiable and which not-
lf the court Is right there would seem td
be a most curious result that would
follow. Thus: Suppose there had been a

compliance by tho mills In every particu¬
lar with the regulations of chapter 82.
Then, tho warehouso receipts In this case

would have been negotiable by the
statute; but by the terms of the statute
the Indorsee, of the receipts Is to be
"deemed the owner of tho property
. · · so far as may be necessary to
give effect to any sale to such porson «t
to any pledge or lion for his benafft,
created or secured by such transfer." In
other word», he was to hold them for
the purpose of fulfilling their hypotheca¬
tion to him, nnd not for the purpose of
giving effect to their Bale to him; and,
as already shown, tho supply Hen statute
(section 2485) gives priority over a Hen
by hypothecation. Therefore, ln that case
clearly the banks would lia«.*o lost. So
that there follows this anomalous result:
If one Is the holder of a wareltòuse re¬

ceipt, negotiable by statuto, lie losos to
the supply man! If ho holds one negotia¬
ble by comomn law, he provatisi Till«
may be correct.and I hope no one will
understand me as questioning In any
particular tho decisions of our highest
court with other than the groatost de¬
ference.but If so what a confusion for
tho the laws of a State to be ln! The
court ln Its opinion cites authority (p. 1-0)
to show that statutes are not presumed
to alter the common law unless tho act
expressly so declares, and yet from the
Interpretation which the court gives to
the common law, the statute and tho
common law certainly do not sonm to
agreo with one another.

EQUITABLE ESTOPPEL, SAY THE
COURT, IS THE TRUE DOCTRINE.
The court reaches and announces this'

conclusion, page 155:
"The doctrine upheld by the preceding

authorities, that a warehouse receipt
vests In a bona fido purchaser of It for
value or In a bona fide pledge for valu»,
the. legal title te, nnd possession of tho
property represented by the receipt,
rests, not upon the theory of a symboli¬
cal delivery of the property, but upon
the principles of equitable estoppel
whereby one who has armed another

/
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with such Indicia of title to the property
that he may deceive ïinociiit third
parties and make them btlleve ho ij the
real owner, will be esloiped to set up
any claim of title to thi property
against one who Is a bona ílde purchaser
of It without notice. This doctrine won

enunciated ln Wright v.s Cnmpbell, 4
Barrows, 204C. and received pronounced
Judicial sanction ln the early case of
Llckbarrow vs. "Mason, 2 Eiirn. and East.,
p. 63 (2 Smith's L. C. |i ed., 1045, et
seq.), repeatedly cited vlth approval,
and never criticised, so fir as wc have
been able tc ilnd, by text writers us well
as In the decided case. See also Mo-
Ncil vs. Bank, 40 ?. Y. ?2d, where Ihe
doctrine is elucidated and a very in
structlvo opinion delivered."
There can be no question as to the

soundness of the doctrine that one who
Is a bona fide purchaser of the ware¬
house receipt, that is, a purchaser for
value and without notice, gets a good
and Indisputable title to the goods. But,
with respect, can any such condition c-f
things bo pretended ln this case? The
only partios to the transaction Involved
were the Gallego- Mills Company on the
one hand and the banks on the other,
and the banks were certainly not parties
"without notice" of the pledge. If they
had transferred those receipts for value
and without notice, to another, that
other might have gotten a good and In¬
disputable title, though I am not pre¬
pared to concede that to bo clear
against the supply Hen statute.
The cases cited by the court ln the

passage above quoted are ample to sus¬
tain the title of a party holding bills of
lading without notice, but thoy go no

farther. For tho cases when read dis¬
closed the fact thnt In every onrf of them
It was the rights of a third party into
whoso hands the bill of lading had pass-
<xl from the party to whom they were
originally Issued that the courts sus¬

tained, as against persons claiming
under the consignor.
The opening sentence of thè annot.a-

tor, 2 Sm, L. C. (9th ed.), ?, 1089, upon
the cas# of Llckbarrow vs. Masun,
brings out, I think, most clearly the
point ln question. Ho says:

'This celebrated case Involves two
Important propositions. The former Is,
that the unpaid vendor may, in case of
the vendee's Insolvency, stop the goo'l3
sold ln transltu. The latter, that the
right to stop ln t'ransitu may bo de¬
feated by negotiating the bill of lading
with a bona fide indorsee."
The last of tho cases' cited by Ih2

court ln the passage quoted is McNeil
vs. the Bank, and to shew that It will
not support the court in its decision in
this case, I think It Is only necessaty
to copy the opening sentence of the
syllabus, viz.:
"When the owner of property confers

upon nnother an apparent title to, or
power of disposition over It, he ls estop¬
ped from asserting his title as against
an Innocent third party, who hae dealt
tvlth th eapparent owner in reference
thereto, without knowledge of tho claim
of tho true owner. The rights of such
third party, do not depend upon tho ac¬
tual title or authority of the one with
whom he dealt, but upon the
act of tho owner, which precludes
him from disputing tho title or authority,
he has apparently conforred."
In other words, theso casos are but in

conformity with the well known princi¬
ple of mercantile law that a payee or en¬
dorser may confer a better title upon his
trnnsferreo than ho himself has.
FIDELITY INSURANCE COMPANY VS.

ROANOKE IRON WORKS.
It should bo stated that tho court also

bases Its conclusion upon this case, re¬
ported In 81 Fed. 139; upon that portion
of Judge Slmonton's opinion which dis¬
poses of the claim of Crocker Brothers.
1 submit that tho court was unfortunate
In selecting this case as a basis tor
Its decision. It Is a futí and exhaustive
opinion of Judge Slmonton's, and It Ib
hard to give an analysis of it In a uhort
space.
As to tho Crocker Brothers' claim;

. Tho Roanoko Iron Company was thtt
manufacturing company ln that cam», and
against it pnrtleg woro asserting liens fur
supplies under the Htatute (V. C, sec.
2486). and the question was, whether tho
frpn In the possession of Crocker Brothers
wns a part of tho personal property of
tho Roanoke iron Company nt tne duro
when tho supplies wero furnished'.' Judgo
Simonton concluded thut it was not. und
the court has followed him In the argu¬
ment by whloh he reached that conclu¬
sion Instead of, ns I humbly submit would
havo been right, following him In whu»
ls said with reference to the claim ofi
the Phllndedphla Warehouse Company. It
seem*· that thu Bounoke Iron Company
consigned to Crocker Brothers the iron
In question, issuing a bill of lading theru-
for| that Crocker Brothers received the
Iron un'd placed It upon a lot of tholr
»wn In the city of Roanoke; they made
»avancement upon this iron pursuant to
their agreement to do so as set out ln their
letter to tho company; thoy being thereby
constituted the sole and exclusive «gouts
of the company for the sale ot tho Iron
nnd agreeing to advance on It as received,
to tho extent ot three-fourths of Uh
value. The delivery of the very Iron
had beon made to them and under that
contract thoy had advanced op It. The
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reasoning nf Judge Rlmonton h. .».«poet
to this is set out In the court's opinion.
Now, whatsoever mny be said as to Its
correctness or Incorrectness, I venturo no
commont upon lt, bemuse, whether right
or wrong, It Is not th0 case wo aro deal¬
ing with. If there Is a resemblance In It
to the contract betwoon tno banks and
the mills In this cn«e, resemblance be¬
comes Identity when a comparison Is
made between the oases of the Philadel¬
phia Wnrehouso Company's claim and
that of tho banks lnthe coso I am dis¬
cussing.
As to the Philadelphia Warehouse Com¬

pany's ? bum:
Tlie Phllndolphla. Warehouse Company

rented somo land from the Roanoke Iron
Company and styled the same its yards.
Tho hitter elellvorcd to the former en
these yards hundreds of tons of Iron, nnd
on tho Iron so delivered mado loan«
amounting to thousands of dollars; all tlio
output of tho furnaces were delivered ort
these yards, and from the Iron bulked
there, shipments woro dally mado by the
Roanoke Iron Company to Its customer«;
precaution being taken thnt the deple¬
tion from tho stock should not encroach
upon tho sufficiency of the security of the
Warehouso Company. This arrangomiAt
between them was effected by what was

called an Invoice consignment contract,
In which, after the delivery of the Iron
and tho advance of tho money ns etated.
It was stipulated that tho Waiohouse
Company for this advancement was to

have a lien prior to all other claims upon
this merchandise, and in case tlie money
was not paid tho Warehouse Company
was to havo the right to sell tho Iron and
apply the proceeds to the payment of Its
debt.
Judge Hlmonton then says that the

first question which arises Is, whether
the arrangement between the iron com¬

pany and the warehouse company Ib a

valid pledge. And in this connection
states, page 44li: "Two things are essen¬

tial to constitute a pledge ¡First, posses,
slon hy the pledgee; second, that tho
property pledged be under the power and
control of the creditor. 'The difference,'
says Bradley, J., In Caeey vs. Cavaroc,
EC. U. 8., 477, "between a mortgage and a

pledge is that tltlo is transferred by the
former, and possession by tho latter.' "

He proceeds:
"The next question is, Is this Hen of the

pledgee prior to that of the supply credi¬
tors? As has been seen, the warehouso
company holds the iron ln pledge. The
distinctive character of the pledge Is that
It does not transfer title, but transfère
possession. Bradley, J., In Casey vs.

Cavaroc, supra. It Is a bailment of per¬
sonal property, as security for some

deed or engagement Story, Ballm, oec-

tlon 286. The general property remains
In the pledgor, with a qualified property
In the pledgee, giving the pledgee every
right which can secure the possession. It
Is, ln the strictest sense, a common law
lien. Peck vs. Jenness, 7 How., 620. The
supply creditor claims under tho statute
law of Virginia. The law now of force
In Virginia Is the act approved February
15th, 1S92 (Acts 1801-?2, pago 362. chap¬
ter 224, amending the Code of Virginia
adopted in 1887). This Code of Virginia
Is a statute speaking from Its date, and
has all the formalities of an act." Tho
Judge concludes ln tho following lucid
and emphatic lnnguage, page 447:
"This Iron held by the warehouse com¬

pany wa3 the property of the Iron com¬
pany not used In its plant, a bailment
ln the hands of the warehouse company,
upon which it had ? Hen. The act of the
Legislature of Virginia, of force when
the contract was made, and held to be
valid In Virginia Developni-nt Co. vs.

Crozer Iron Co., 00 Va., 120; 17 S. E.,
806, declares that tho claims of persons
furnishing supplies have a prior Hen on
nil the personal property of a corporation
not a part of Its plant. This act entered
Into and was a part of the contract made
by the warehouso company, and lt re¬
ceived the bailment subject to the provi¬
sions of tho act. This case seems to come
within the words of the statute, and the
conclusion cannot bo avoided that the
supply creditors have a lien on this Iron
prior to that of the warohouse company."
Now. I submit to the Judgment of an

Impartial profession and publlo that If
this case Is to be looked to as an au¬
thority In the case at bar, then the only
question left for solution Is, whether the
arrangement between the Gallego Mills
Company and the banks was a pledge of
the nour. If It was a pledge, Fidelity
Insurance Company vs. Roanoke Iron
Company says the supply liens come
first. That It was a pledge, tho terms
of the note given for tho monoy ns set
out In this paper, unmistakably show.
The following authorities nro relied on

to sustain the position taken in this
paper: that the banks held merely a
Hen; that they were, nor Indorses; that
lt is only bona lido Indorsees from pledgees
that nre entitled to the position of a
purchaser for valuo nnd without notice,
and that the doctrino of estoppel enun¬
ciated by tho court has no application
to the case: 2 Jones on Liens, sections
2, 3; Story on Bailment, sections 287, 312;
Jones on Pledges, section 7; 2 Bart. Chy.
iJr., section 317; Gllllatt vs. Lyncfi, 2
i^elgh, 493. This case I look upon ns one
of great value In defining the rights of
thn holders of negotiable paper held as
collateral security. I quote as follows
from pago 502 of the opinion of Green,
J.. concurred In by the other Judges:
"The deposit of Lynch's notes Indorsed

ln blank, ns a collateral security for a
debt not equal to their amount, did not
give to Gllllatt and Hughes and Armi-
stond and absoluto proporty in them on
account of tholr negotiable character.
On the contrary, thoy were bound by
their contract, Jointly, to roturn the
notes, proclseiy in the form In which
they received them, without a rotransfcr
of them by Indorsement, if Perkins paid
his debt. * · · * For ns to the im¬
mediate parties to a negotiable note, and
ns between an immediate indorser and
Indorsee, such a note has no peculiar
character whntever distinguishing It from
any other contracts, however evidenced.
It Is open to all objections to. the con¬
sideration, or want of consideration, nnd
all set-offs and equities betwoon thos«
pnrt-lcs, which would bo available in
all othor contracts not founded on a deed.
It is only where a third party acquired
an Interest hy indorsement for full Value
that lt ncqulros ps to him the character
of a negotiable security, entitled to the
benefit of the law merchant against nil
other parties, excopt his Immediato ln-
doreor.

I need only to add that all persons
are presumed to make tholr contracts
subject to the law then ln force; and
hence, that If these banks took ware¬
house receipts from a manufacturing
company, such aa was the mills In this
case, they did bo with eyes open to tlie
contingency that a laborer or a supply-
man might turn up with a Hen, upon
which tlie statute oonferred ? preference
over them. This principio, recognized by
Hlmonton, J., supra, wns also recognized
by the Supreme Court of Appeals of
Virginia, in Virginia Development Com¬
pany vs. Crozer, 90 Va., 126, where the
court then held that a supply lion over¬
rode a deed of trust recorded a year
beforo. Such being the case, Hie banks
Ili this case could not be holders for
value without notice.

THE REGISTRY LAWS.
And, that wlilla it Is true thut the

registry laws of the State have no ap¬
plication to a sale and delivery of per¬
sonal property, us ussorted In the opin¬
ion of the court (see paragraph first
copied herein), it is true that thoy clo-
Hpply to and Include ull liens upon, or

conditional »ales of, or reservations of
use In goods and chattels. (See chap¬
ter 109 of the Code, secton 2461 and seq.).
EVERYBOOY THE KEEPER OF A
WA (KHOI'Ht·.. AND AN \?G?·-
??? CROP OF SUCHET LIENS.

And that <f the Gallego Mills Company
could,' without making a meten««·, of

complying with the requirement« of the
Untine concerning tine hi.epln·· of a j
nubile* warehouse, which the couit in 'ts
opinion admit» was the case (p. !*«0 "na
it Is not pretended that ? ? · tho ware·*
house Is conducted ns a Declined «vire*
house under tho statute"); and wl h-mt
making a pretense of taking und ?··??-
???ß the goods of others on storage, «h rh
the court In Ita opinion llkow1«« ndtnl a,
(p 151. "the fact that the Gallego Milla

SHOE
"Makes Life's
Walk Easy"

¡f your dtaltr
doit not http
tirìfr^Htrile mt. I
wilt direct yeti to
ohi who dot».

LEWIS A. CR.OSSETT, Ine,
MAKKIl,

SOUTH ???.?????.
.MASS.

Price, $1.50 Halí Cord. Cord Wood, $2.75 nnd $3 Half Cord,
? 'PHONE 8017, OR POSTAL· CARD.

A Large Family
to stave off "race suicide" needs good
bread. What is "good bread? Bread
made of high-grade flour, raised by
yeast that has no suspicion of aught
else than purity, and baked bj skil¬
ful workmen who believe cleanliness
to be a cardinal virtue. That's the
kind of "good" bread made and
sold by
L. B R ? M M,

516 E. Marshall St.

Company did not happen to store In Its
wîi ehouse the goods of other merchante
ond manufacturers, but stored alone, ns

seemed to have been tho case, the pro¬
ducts of the business conducted by It
as a milling concern · * ·, la. oa wo
think wholly inunatai-lal"), plerlge Its
own goods, the possession of which re¬
mained with Itself, undisturbed ln Its
own mill, by passing to a bank a receipt
or «rertlflcate for thoso goods, It Is not
perceived why any manufacturer or mer¬
chant in the city, wholesale or re'al,
may not do the same thing, and In that
way undoubtedly vlola.te the Intent as
well as the letter of the registry laws
by creating an abundant crop of secret
liens. v
In conclusion, It might be regarded ns

the peculiar province of an impart'nl
public to comment upon a court's deci¬
sion; -.ertaln It Is that Its merits must
rest with such a tr'bunnl. If that Is the
proper ethical view to take of the mmt-
ter, and admitting my former connecrt'on
with the caso ns already e'atcd, my
apology must bo that I am following tho
paco sot by Jfr. Royall and tho edl*T
of the Virginia Law Register, bnth of
whom 'have expressed public anprnhatlon
of the opinion ns already stated, <*1-
though both had filed briefs In the argu¬
ment of tho ease before the Court of Ap¬
peals
Richmond. Va.. Sont. 23, 1003.

All That is Good.
Orthodox religious beliefs and practices

continue to And their strongest support
ln the South. Tho Alabama Legislature
has just enacted, a law prohibiting Sunday
base-ball games, tennis, golf and foot¬
ball, and making violation a mlsdomean-
or..Springfield, Mass., Republican.
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given free with one pound of
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Pure Butchers' Lard, lb.Ilo
Good Lard, lb.Oo
English Cured Shouldere, lb.HVâo
Sliced Cooked Ham, lb.l!iV¿o
Breakfast Bacon, lb.lBo

California Hams, 9 l-2c.

Fine Country Butter, lb.????
Oeamery Butter, lb.....1-to
Best Cream Cheese, lb.IOo
Country "Meal, pock.Sito
Fine Patent Flour, sack.Stia

Elgin Butter, 25c lb.
or 4Í-2 lbs for $1.00.

Largo Irish Potatoes, peck.¡ÎBo
Fine Preserving Pears, peck.ano
Best Bating Apples, pock.¡tRa
Onions per quart.'.do
Ten-pound Bucket of Fine Mack-

orel, only, .us··
Large 8had. per pound.IOo
New Cut Herring, dozen.IOo
l-quart Jar Syrup.IOo
3-lb Crock Preserves only.ISOo
Prompt attontlon and quick deliv¬

ery.

The August
Grocery Co.

Oil Baat Marshall, 723 Vf. Cory,
'Phone, 1232. 'Phone, 354.
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"Phone, 196*7.
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PROGRESS,

PUBLIC DEMAND.

VISIBLE writing without ¦aorlflolng
durability, and DURABLE with¬

out sacrificing visibility.

Columbia
Typewriter

IT WILL PLEASE your stenographer
and Its NEAT WORK will please

your correspondents.
Single and Doubla Keyboards. |
BEND FOR CATALOGUE.

E. H. OLOWES
Southern Mgr. 71 ? EAST

I L MAIN ST

Reason No. 1,
Being one of Ten Reasons
why you should patronize

TheElite Studio,
307 B. Broad.

Because it is centrally located,
right where you are doing your
shopping, and now you can get
$5 Photographs for

$3 Dozen
for a short time only.

Don't Delay. 'Phone 3891.
C. H. STAUNTON. Mgr.

Reason No. 2 Next Week.

J. Hayden
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Ïerfuc't buullb, 1 curo ibi, tullo,· lu« dUu-DM'
li'ui't lllaeuuv, Cuuaumutluu. Iltuud, 'al,lua-y.

l.ifi-r. liluddvr. l'Uva lu uuy form. Vtrtlfe,
IJlllUa). üa.ro ^'SrUU t. I.UUKS. )' «¦ pOfaU. luall.e«·
?,.u. Couatljmtiou, Ubuuuiutlaai lu any (uria.
Pali», und ¿eh«* of uuy kind. Cuida, kiiuuculti
Troublai, Sorel. Siilo lna.-u.ao«. ull Itubluj Uta·
aatlou». La Urinila, or i'uvuinuiilii l'li-ara. Cm·
bmiclui. Dulia, Caui-er- loe avt-ral (onus, with·
ni'11 ??· use of knife ur Instrument«; KczeiM,
I'tiuiiloa on fuua aud body: DUbvtra ot Ktiluaya,
ur lirlglit'a Dlavatv uf th« Klduev». I curt any
dUcua··. no mattar ol ayhat natura. Madido·
«t'Ut to tin» ?·,!«!···«,· by axpreaa. Kur full pal·
tk-ulnra amili u I'-oent at-iuii« for uuawvr. Hranch
«tuta. No. luí WttaH fc'roud Uticat. Blcliiucal V«.


